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Client Assets and Wholesale Conduct 
Financial Services Authority 
25 The North Colonnade 
Canary Wharf 
London E14 5HS 
 
30 November 2012 
 
 
Email: cp12_22@fsa.gov.uk 

 
Dear Sir/Madam  
 
FSA CP12/22 - Client assets regime: EMIR, multiple pools and the wider review 
 
The Depositary and Trustee Association (“DATA”) represents all depositaries and trustees of 
UK based authorised funds.  At the end of September 2012, the members of DATA were 
responsible for safeguarding £629 billion of fund assets.   
 
DATA supports the points made by the Investment Management Association (IMA) in its 
response to the consultation, however would make the following specific points in relation to 
Parts II and III of the paper.   
 
In DATA’s view, the focus of any changes to the CASS rules should be on outcomes rather 
than process.  The objective should be that client assets are segregated from proprietary 
assets and that, in the event of insolvency, clients’ assets are either returned quickly or 
transferred to another provider.  Not all clients will want their assets liquidated and returned 
to them (for the reasons indicated in the IMA response Page 3, Speedy return of assets, 
paragraph 3).  
 
To achieve this it requires the firm to have robust procedures that allows them to correctly 
identify client assets, segregate them appropriately, maintain adequate records and 
undertake reconciliations at appropriate intervals.   
 
Risk of loss to investors arises when adequate records are not kept and there is failure to 
reconcile holdings sufficiently frequently.  In DATA’s view, the FSA should ensure 
appropriate management information so as to identify firms that may be at risk of failure.  
The deficiencies outlined in paragraph 4.18 of the consultation will need to be addressed in 
terms of record keeping, reconciliations, inadequate trust letters, failure of segregation etc. 
The FSA have taken steps in this respect and the focus should therefore remain.  
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As to how this is achieved, the mechanisms should be as simple as is commensurate with 
the level of protection required and the nature of a particular firms’ business.  DATA agrees 
with the IMA that the introduction of multiple pools introduces the possibility of significantly 
increased operational risk in relation to record keeping and reconciliation, and additional 
operational expenses.  The use of multiple pools should not be mandatory. 
 
However, if multiple pools exist, it is desirable that there is a mechanism to ensure that, 
where client assets are incorrectly held in the wrong pool, then in the event of a default, for 
reconciliation purposes, the assets incorrectly held should be allocated to their correct pool. 
There should also be a prohibition on the use of Client A assets to meet a shortfall by Client 
B.  In addition, client assets should be treated as client assets even where they have 
incorrectly co-mingled with proprietary assets. 
 
Please do not hesitate to contact me if you would like to discuss any of the points we have 
raised.  
 
Yours sincerely  

 
 
 
 
 

Darren Banks 
DATA Chairman 

 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 

 
 
  
 


